IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
)
Respondent, )
) No. 76743-2
V. )
)
ASHLEY MARIE WALKER, )
) En Banc
Petitioner. )
) Filed July 13, 2006

C. JOHNSON, J.—This case involves a constitutional challenge to RCW
10.31.100(1), which codifies and expands the common law rule allowing for
warrantless misdemeanor arrests only when the misdemeanor occurs in the officer’s
presence. The statute authorizes warrantless arrests in certain circumstances. In
this case, the petitioner was arrested without a warrant for a misdemeanor involving
the use of cannabis not occurring in the presence of the officer. In a search incident
to the arrest, methamphetamine was discovered in the petitioner’s purse. Petitioner
moved to suppress the methamphetamine evidence, arguing the underlying arrest

was unlawful. The trial court granted the petitioner’s motion and the Court of
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Appeals reversed. We affirm the appellate court’s decision, but on different
grounds. We hold RCW 10.31.100(1) does not violate article 1, section 7 of the
Washington State Constitution.
FACTUAL AND PROCEDURAL HISTORY

On July 11, 2003, Colfax police officers and Whitman County deputies were
called to investigate a burglary. During their investigation, the officers approached
a parked car in which petitioner Ashley Walker and another individual, Richard
Kennedy, were sitting. According to the police report of Deputy Keith Cooper, the
following transpired:

I asked Kennedy and Walker if they had been drinking. Kennedy said he had
been drinking. Walker said she did not drink. While talking to Kennedy I
noticed the pupils of his eyes were extremely dialated [sic]. T asked If [sic]
they had smoked any marijuana. Kennedy said he could not use drugs
because he took random urinary analysis. Walker said she smoked marijuana
before she left her house in Spokane. I asked if she had any marijuana with
her. Walker said she did not have any marijuana. Walker said she had a
marijuana pipe in her bag. I asked Walker if she would get the pipe for me.
Walker opened her purse and pulled out a blue glass pipe and handed it to
me. Walker immediatly [sic] closed her purse after she gave me the pipe. |
looked at the pipe and noticed black residue in the bowl of the pipe.

I told Officer Szambelan Walker gave me a pipe she had in her purse. Officer
Szambelan told Walker to stand up and told her she was under arrest for
possession of drug paraphernalia." He placed her in handcuffs and advised
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her of her CR’s. Officer Szambelan placed her in the seat of his patrol car.
Officer Szambelan searched Walker’s purse incident to lawful arrest. Upon
searching her purse he located 2 glass pipes. He also found numerous small
plastic baggies containing a white powdery substance.
Clerk’s Papers at 12-13. The white powdery substance found in Walker’s purse
was methamphetamine. Walker was charged with one count of possession of
methamphetamine with intent to deliver. Walker brought a motion in superior court
to suppress the methamphetamine evidence, arguing the underlying arrest was
unlawful. After oral argument, the court granted Walker’s motion and dismissed the
charges. The court reasoned that the crime for which Walker was charged, RCW
69.50.412(1),> was not specific to cannabis; therefore, the cannabis exception of
RCW 10.31.100(1) did not apply. In an unpublished opinion, the Court of Appeals

reversed, holding that RCW 10.31.100(1) applied and sufficient probable cause

supported the arrest. State v. Walker, noted at 125 Wn. App. 1039 (2005). In a

"'t is not illegal in Washington to possess drug paraphernalia. It is illegal to use drug
paraphernalia under RCW 69.50.412(1).

2 The statute reads “[i]t is unlawful for any person to use drug paraphernalia to plant, propagate,
cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test,
analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into
the human body a controlled substance. Any person who violates this subsection is guilty of a
misdemeanor.”
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concurring opinion, Judge Stephen M. Brown noted it was immaterial the officer
told Walker she was under arrest for possession of paraphernalia when in fact she
was arrested for use of drug paraphernalia. Walker petitioned this court for
discretionary review, which we accepted at 155 Wn.2d 1008 (2005).
ISSUE PRESENTED
Does RCW 10.31.100(1) create a valid exception to the common law “in the
presence” requirement for warrantless misdemeanor arrests under article 1,
section 7 of the state constitution.
ANALYSIS
RCW 10.31.100(1) reads:
[a]ny police officer having probable cause to believe that a person has
committed or is committing a misdemeanor or gross misdemeanor, involving
physical harm or threats of harm to any person or property or the unlawful
taking of property or involving the use or possession of cannabis, or involving
the acquisition, possession, or consumption of alcohol by a person under the
age of twenty-one years under RCW 66.44.270, or involving criminal
trespass under RCW 9A.52.070 or 9A.52.080, shall have the authority to
arrest the person.

Walker argues this statute is unconstitutional under article 1, section 7. Walker

first contends article 1, section 7 of the constitution incorporates the common law
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rule that an officer may not make a warrantless arrest for a misdemeanor unless the
misdemeanor was committed in the presence of the officer. Walker notes that while
an exception existed at common law for misdemeanors amounting to a “breach of
the peace,” there was no exception at common law for cannabis. Thus, Walker
concludes, RCW 10.31.100(1) is permissible only insofar as it codifies the common
law rule; however, any other exception relating to offenses not committed in the
presence of an officer is unconstitutional. Walker asserts the legislature is
attempting to legislate away the warrant requirement embodied in our state
constitution, one exception at a time.

The State argues Washington citizens have never held an absolute right to be free
from warrantless misdemeanor arrests. The State points to several statutes
throughout Washington’s history allowing for such arrests.> Additionally, the State

contends article 1, section 7 should allow some flexibility for changing social

3 The first statute cited was passed in 1893 and allowed for misdemeanor arrests of persons who
abused fowl or insectivorous birds. Laws of 1893, ch. XXVII, § 9. The statute survives as RCW
16.52.015(4). The respondent also cites laws relating to prevention of cruelty to animals, Laws of
1901, ch. CXLVI, § 11, protection and sale of birds and fishes Laws of 1911, ch. 90, § 2; game
code, Laws of 1925, ch. 178, § 21, today found in RCW 77.15.092 and .094; and weights and
measures, Laws of 1927, ch. 194, § 7, today found in RCW 19.94.260.
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conditions. The State notes the common law itself is not a static doctrine but is
often revised in response to changing social conditions. Instead of looking only at
what was allowed when the constitution was adopted, the State urges this court to
balance the legislature’s interest in maintaining the health and welfare of society
against the traditional privacy interests of its citizens. The State also argues that
since the legislature has the power to classify crimes, the legislature has the
authority to proscribe the circumstances under which an officer may make a
warrantless arrest, so long as the officer has probable cause to believe a crime has
been committed.

Atrticle 1, section 7 reads “[n]o person shall be disturbed in his private affairs, or
his home invaded, without authority of law” and requires a two-step analysis: was
there a disturbance of one’s private affairs and, if so, was the disturbance authorized
by law? In re Pers. Restraint of Maxfield, 133 Wn.2d 332, 339, 945 P.2d 196
(1997). In reviewing constitutional issues under the Fourth Amendment and article
1, section 7, it is well established that the federal constitution provides the minimum

level of protection against warrantless searches and seizures and our state
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constitution generally provides greater protection. When presented with arguments
under both the state and federal constitutions, we generally review the state
constitution arguments first. State v. Carter, 151 Wn.2d 118, 125, 85 P.3d 887
(2004).

Walker, in an abbreviated Gunwall* analysis, points out that the United States
Supreme Court has yet to determine if the federal constitution embodies the “in the
presence” common law rule. See Atwater v. City of Lago Vista, 532 U.S. 318, 341
n. 11, 121 S. Ct. 1536, 149 L. Ed. 2d 549 (2001) (holding the Fourth Amendment
does not incorporate the common-law prohibition against warrantless arrests for
misdemeanors not amounting to a breach of the peace). Walker contends the United
States Supreme Court has denied the existence of a general federal common law and
thus, for questions involving common law, an independent state constitutional
analysis 1s required. See Erie R. R. Co. v. Tompkins, 304 U.S. 64, 78, 58 S. Ct.

817,82 L. Ed. 1188 (1938).> Under the Gunwall factors, Walker focuses and relies

* State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986).

> Walker’s characterization of Erie is misleading. The case actually holds that in diversity
jurisdiction cases, a federal court must apply the law of the state as defined either by state statute
or the state’s highest court, not a general common law. Thus, as amicus Washington Association
of Criminal Defense Lawyers notes, the question of whether the Fourth Amendment incorporated
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exclusively on our prior cases to support her arguments.

This court has defined the scope of article 1, section 7 as protecting “those
privacy interests which citizens of this state have held, and should be entitled to
hold, safe from governmental trespass absent a warrant.” State v. Myrick, 102
Wn.2d 506, 511, 688 P.2d 151 (1984). Inherent in the process of defining the scope
of protection under article 1, section 7 is an examination of both the history of the
interest at stake, relevant case law and statutes, and the current implications of
recognizing or not recognizing the interest. State v. McKinney, 148 Wn.2d 20, 29,
60 P.3d 46 (2002).

The legislature, under its police powers, may grant police officers authority to
arrest for certain crimes subject to public policy and constitutional limitations. State
v. Pulfrey, 154 Wn.2d 517, 523, 111 P.3d 1162 (2005). While our cases have not
specifically addressed the constitutionality of the legislative authority at issue here,
cases have discussed this practice with approval. For example, in a challenge to

former RCW 46.64.017 (1975), repealed by Laws of 1979, 1st Ex. Sess., ch. 28, §

the common law “in the presence” requirement remains unanswered by the United States
Supreme Court.
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4, the petitioner argued the statute was ambiguous and in derogation of the common
law “in the presence” rule. Former RCW 46.64.017 authorized an officer
investigating an accident scene to make a warrantless arrest of the driver of a car
involved in the accident for violations of traffic laws or regulations. We affirmed
the lower court’s dismissal of the petitioner’s conviction, reasoning that both an
ambiguous statute and a statute in derogation of the common law required a strict
reading. We noted, however, that “[i]t is for the legislature to extend the authority
of law enforcement officers to arrest for misdemeanors not committed in their
presence.” State ex rel. McDonald v. Whatcom County Dist. Court, 92 Wn.2d 35,
38,593 P.2d 546 (1979). The legislature responded by adding this exception to the
exceptions listed in the current version of the challenged statute. RCW
10.31.100(4). Laws of 1979, 1st Ex. Sess., ch. 28, § 1.

In State v. Hornaday, 105 Wn.2d 120, 713 P.2d 71 (1986), a minor defendant
challenged his arrest for possession of alcohol. Under former RCW 10.31.100
(1981), a minor in possession of alcohol was not a listed exception to the general

warrant requirement of the statute. In finding the arrest illegal, we stated that it was
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“for the Legislature to extend the authority of law enforcement officers to arrest for
misdemeanors not committed in their presence by extending the list of exceptions
contained in RCW 10.31.100 . . . , thereby eliminating the requirement that the
consumption or possession of alcohol occur ‘in the presence’ of the officer. This is
a legislative, not a judicial, prerogative.” Hornaday, 105 Wn.2d at 130. In
response to our holding, the legislature expanded RCW 10.31.100(1) to explicitly
include RCW 66.44.270, the minor in possession statute. Laws of 1987, ch. 154, §
1.

Finally, in a challenge to an arrest made pursuant to former RCW 75.10.020(2)
(1983), repealed by Laws of 1998, ch. 190 § 124, we again recognized the common
law prohibition against warrantless misdemeanor arrests not committed in the
presence of the arresting officer. A plurality of the court explained “[t]his common
law rule may be overcome by legislation to the contrary; however, a statute will not
be construed in derogation of the common law unless the legislature has clearly
expressed that purpose. Former RCW 10.31.100 does not change this common law

but proves it by enumerating certain exceptions.” Staats v. Brown, 139 Wn.2d 757,

10
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766-67, 991 P.2d 615 (2000) (citations omitted).

Thus, we have consistently recognized that the legislature may expand a police
officer’s authority to arrest, even when the authority is in derogation of the common
law. RCW 10.31.100, though in derogation of the common law, accords with the
purpose of the common law ““in the presence” rule. At common law, the “in the
presence” rule was a balance of “accommodating the public need for the most
certain and immediate arrest of criminal suspects with the requirement of magisterial
oversight to protect against mistaken insults to privacy . . . ” with the result that
“only in the most serious of cases could the warrant be dispensed with.” United
States v. Watson, 423 U.S. 411, 442, 96 S. Ct. 820, 46 L. Ed. 2d 598 (1976)
(Marshall, J., dissenting). See also Carroll v. United States, 267 U.S. 132, 157, 45
S. Ct. 280, 69 L. Ed. 543 (1925) (stating “the reason for arrest without warrant on a
reliable report of a felony [at common law] was because the public safety and the
due apprehension of criminals charged with heinous offenses required that such
arrests should be made at once without warrant.”) RCW 10.31.100 is consistent

with the spirit of the common law “in the presence” rule because it favors arrests

11
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made pursuant to a warrant but allows for exceptions in limited situations. These
exceptions reflect the legislature’s determination that the need for immediate arrest
outweighs the possibility of a mistaken arrest. We note the exceptions listed in
RCW 10.31.100 address social problems either not recognized or not present during
common law, such as domestic violence, driving under the influence, and the
individual and social costs of marijuana abuse.

In support of our recognition that the legislature may expand arrest authority for
police officers, we recognize the legislature has authority to classify crimes as either
felonies or misdemeanors and thus, to initially determine the arrest authority needed.
Many crimes that were originally misdemeanors at common law are now classified
as felonies. The legislature has, therefore, determined these crimes represent a
greater threat to society, deserve a greater punishment for those who commit them,
and are serious enough to outweigh the usual warrant requirement where the arrest
is based on probable cause. By reclassifying these crimes as felonies, the legislature
has, in effect, changed the authority needed for arrest from the general warrant

requirement to probable cause. Because the legislature has the authority to classify

12
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crimes as either felonies or misdemeanors, the legislature, by extension, has the
authority to determine arrest requirements, subject to constitutional and public
policy limits. This allows the legislature to balance the privacy rights of
Washington citizens against the social ills confronting the citizens of Washington in
order to determine when exceptions to the warrant requirement are necessary. As
we explained in Staats, “RCW 10.31.100 does not change this common law but
proves it by enumerating certain exceptions.” Staats, 139 Wn.2d at 767.

Finally, we find no history that an absolute constitutional right to be free from
warrantless misdemeanor arrests exists. For example, in 1893 it was a misdemeanor
to “wantonly or cruelly pluck, maim, torture, deprive of necessary food or drink, or
wantonly kill any fowl or insectivorous bird.” Laws of 1893, ch. XXVII, § 8. The
legislation provided that “any . . . member of any humane society, or society for the
prevention of cruelty to animals, may cause the immediate arrest of any person
engaged in, or who shall have committed such cruelties, upon making oral complaint
to any sheriff, constable or police officer, or such officer or member of such society

may himself arrest any person found perpetrating any of the cruelties herein

13
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enumerated.” Laws of 1893, ch. XXVII, § 9. The law is currently codified as RCW
16.52.015(4), and provides “Upon request of an animal control officer who has
probable cause to believe that a person has violated this chapter . . ., a law
enforcement agency officer may arrest the alleged offender.”

The statute at issue, when originally enacted in 1969, contained three exceptions:
misdemeanors or gross misdemeanors involving physical harm or threats of harm to
any person or property; the unlawful taking of property; and misdemeanors or gross
misdemeanors involving the use or possession of cannabis. Laws of 1969, 1st Ex.
Sess., ch. 198, § 1. As Walker notes, the statute has been amended at least 20 times
since then and has been expanded to include 24 exceptions. These exceptions
include underage drinking, driving under the influence, violations of protection
orders, and situations involving domestic violence. Rather than supporting Walker’s
position, this history cuts against it. There is no tradition of an absolute right to be
free from warrantless misdemeanor arrests. The authority to arrest has always been
subject to legislative determination. We can find no cases from this state or any

other state, nor any statutes or other laws that support the argument that a person’s

14
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private affairs encompass the constitutional right to be free from warrantless
misdemeanor arrests. So long as legislative authority exists and any such arrest is
based on probable cause, the arrest is valid.

This conclusion is supported by similar statutes in other states. Amicus
Washington Association of Prosecuting Attorneys notes that every state provides for
certain warrantless misdemeanor arrests involving domestic violence, even if they
are not committed in the officer’s presence. See Cheryl Hanna, No Right to
Choose: Mandated Victim Participation in Domestic Violence Prosecutions, 109
Harv. L. Rev. 1849, 1859 (1996); see also William A. Schroeder, Warrantless
Misdemeanor Arrests and the Fourth Amendment, 58 Mo. L. Rev. 771, 811-17
(1993) (stating many jurisdictions have a general “in the presence” rule but also
allow for warrantless misdemeanor arrests under certain circumstances or for
specified misdemeanors). Significantly, all of these statutes, including the one at
issue here, require the officer to have probable cause before making an arrest.
Probable cause is a determination of whether the arresting officer could reasonably

believe the person to be arrested has committed the crime. State v. Fisher, 145

15
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Wn.2d 209, 221, 35 P.3d 366 (2001). It is the probable cause requirement in such
statutes that makes them constitutional. Erickson v. City Court, 105 Ariz. 19, 458
P.2d 953 (1969) (distinguishing a constitutional Arizona statute allowing for
warrantless misdemeanor arrests based on probable cause from an unconstitutional
Alabama statute that had no probable cause requirement). Again, we find no case
supporting a contrary conclusion.

Given the legislative history in our state, the original purpose of the requirement,
the overwhelming practice of other jurisdictions to allow for limited warrantless
misdemeanor arrests not committed in the presence of the arresting officer, and the
statute’s probable cause requirement, we find RCW 10.31.100 constitutional.

Although Walker appears to believe the Fourth Amendment does not apply to
her situation, amicus Washington Association of Criminal Defense Lawyers
(WACDL) submitted briefing arguing the Fourth Amendment incorporates the “in
the presence” rule for warrantless misdemeanor arrests. WACDL relies on the
discussion of common law warrantless misdemeanor arrests in Atwater, 532 U.S. at

326-27, and the intrusive nature of an arrest to conclude the Fourth Amendment

16



Cause No. 76743-2

prohibits warrantless misdemeanors arrests where the arresting officer was not
present when the misdemeanor occurred.

The State points out the United States Supreme Court has never ruled directly on
this 1ssue but notes that every federal circuit court that has addressed the 1ssue has
found the Fourth Amendment does not require the misdemeanor to occur in the
officer’s presence in order for a warrantless arrest to be valid.® The State also
points to numerous state appellate courts that have similarly held the Fourth
Amendment does not require adherence to the “in the presence” rule. See, e.g.,
Penn v. Commonwealth, 13 Va. App. 399, 412 S.E.2d 189 (1991), aff’d, 244 Va.
218,420 S.E.2d 713 (1992). Finally, the State points out that every state has a
statute authorizing police to make warrantless misdemeanor arrests for certain
offenses involving domestic violence, even when the misdemeanor does not occur in
the officer’s presence. Hanna, Supra, at 1859.

The Fourth Amendment reads “[t]he right of the people to be secure in their

® Woods v. City of Chicago, 234 F.3d 979 (7th Cir. 2000); Vargas-Badillo v. Diaz-Torres, 114
F.3d 3 (1st Cir. 1997); United States v. Smith, 73 F.3d 1414 (6th Cir. 1996); Fields v. Houston,
922 F.2d 1183 (5th Cir. 1991); Barry v. Fowler, 902 F.2d 770 (9th Cir. 1990); Street v. Surdyka,
492 F.2d 368 (4th Cir. 1974).

17
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persons, houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.” The Fourth Amendment must be
read in light of the traditional protections afforded by the common law at the time it
was drafted. Thus, our first step is to assess WACDL’s claim that the common law
strictly prohibited warrantless misdemeanor arrests. Atwater, 532 U.S. at 326-27.
In Atwater, the Court engaged in an extensive review of the common law at the
time the Fourth Amendment was adopted. Atwater, 532 U.S. at 327-36. The Court,
which ultimately concluded the amendment did not incorporate the “breach of
peace” rule for warrantless misdemeanor arrests, found “statements about the
common law of warrantless misdemeanor arrest simply are not uniform.” Atwater,
532 U.S. at 329. Having found the common law was not dispositive of the issue,
the Court went on to look at how the states viewed the common law at the time they
ratified the constitution and found “[f]ounding-era receptions of common law,

whether by state constitution or state statute, generally provided that common-law

18
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rules were subject to statutory alteration.” Atwater, 532 U.S. at 338 n.9. See also
article 27, section 2 of the Washington State Constitution (“All laws now in force in
the Territory of Washington, which are not repugnant to this Constitution, shall
remain in force until they expire by their own limitation, or are altered or repealed
by the legislature... .”). Finally, the Court examined if the rule had become
“‘woven . . . into the fabric’” of American law. Atwater, 532 U.S. at 340, quoting
Wilson v. Arkansas, 514 U.S. 927,933, 115 S. Ct. 1914, 131 L. Ed. 2d 976 (1995).

For purposes of our Fourth Amendment analysis, we will assume without
deciding the common law required strict adherence to the “in the presence” rule.
However, the Fourth and Seventh Circuit appellate courts, as discussed below, also
recognized the “in the presence” rule as the common law rule but concluded the
Fourth Amendment did not require it. Woods v. City of Chicago, 234 F.3d 979, 992
(7th Cir. 2000); Street v. Surdyka, 492 F.2d 368, 371 (4th Cir. 1974). We therefore
find the assumption that the common law uniformly required strict adherence to the
“in the presence” rule is not dispositive of the issue.

After declaring the common law required the “in the presence” rule, the federal

19
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appellate courts went on to further analyze the issue, focusing on how the Supreme
Court, Congress, and the states have viewed the common law. For example, in
Surdyka, the court noted that while the Supreme Court has referenced the “in the
presence” rule as the common law rule, it also suggested the rule could be relaxed
by statute. Surdyka, 492 F.2d at 371 (citing Elk v. United States, 177 U.S. 529,
535,20 S. Ct. 729, 44 L. Ed. 874 (1900) (“[w]e do not find any statute of the
United States or of the State of South Dakota giving any right to these men to arrest
an individual without a warrant on a charge of misdemeanor not committed in their
presence)). The Fourth Circuit also based its conclusion on the fact that the Court
has since focused its inquiry on the requirement of probable cause and not the
classification of the underlying crime as a misdemeanor or felony. Surdyka, 492
F.2d at 371-72. Finally, the court relied on the fact that Congress, under the
Comprehensive Drug Abuse Prevention and Control Act of 1970, 21 U.S.C. §§ 801-
971, statutorily authorized warrantless arrests for some civil crimes and
misdemeanors based on probable cause. Surdyka, 492 F.2d at 372 n.6. Since

Surdyka, the First, Fifth, Sixth, Seventh, and Ninth Circuits have all reached the

20
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same conclusion using similar reasoning.” Based on the reasoning and unanimity of
the federal courts, we are satisfied the Fourth Amendment does not require strict

adherence to the “in the presence” rule as advocated by WACDL.

" Woods, 234 F.3d 979 (7th Cir. 2000); Vargas-Badillo, 114 F.3d 3 (1st Cir. 1997); Smith, 73
F.3d 1414 (6th Cir. 1996); Fields, 922 F.2d 1183 (5th Cir. 1991); Barry, 902 F.2d 770 (9th Cir.
1990).

21
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CONCLUSION

We find no constitutional basis to support an absolute right to be free from
warrantless misdemeanor arrests in the state of Washington. The legislature may
provide exceptions to the common law “in the presence” rule to allow for such
arrests in response to changing social conditions. We also find the Fourth
Amendment did not incorporate the common law “in the presence” rule for
warrantless misdemeanor arrests. Because we conclude RCW 10.31.100(1) is
constitutional, we find the petitioner’s underlying arrest was lawful. We affirm the

Court of Appeals and remand for further proceedings.
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